UNITED STATES OF AMERICA 



v. 



Manning, Bradley E. 

PFC, U.S. Army, 

HHC, U.S. Army Garrison, 

Joint Base Myer-Henderson Hall 

Fort My er, Virginia 22211 



Prosecution Response 
to Defense Motion to Request 
Reconsideration of Addendum #2 to 
Defense Motion to Compel Discovery #2: 
Request for Witnesses 

21 June 2012 



RELIEF SOUGHT 

The prosecution respectfully requests that the Court deny the defense's motion for 
reconsideration. 



The burden of proof on any factual issue the resolution of which is necessary to decide a 
motion shall be by preponderance of the evidence. RCM 905(c)(1). The burden of persuasion 
on any factual issue the resolution of which is necessary to decide a motion shall be on the 
moving party. RCM 905(c)(2). 

FACTS 

On Saturday, 2 June 2012, the defense filed a "defense motion for modified relief 
requesting the Court suspend the proceedings pending a due diligence statement. See Appellate 
Exhibit CI. 

During the 6 June 2012 Article 39(a) session the Court asked the government whether the 
government requested to reserve replying to the defense's due diligence argument until the next 
motions hearing. See Session Audio, 12:09:18 - 12:09:38 ("would you like to reserve replying or 
do you have any reply you would like to address the Court at this time - or both?"). The 
government responded that based on receiving the motion the weekend before, the government 
would like to reserve a response to the due diligence argument. See Id. (". . .your Honor, looking 
at the time, we would like to reserve a reply to the diligence argument because we just received it 
this weekend..."). 

On 18 June 2012, the defense submitted a request for witnesses via email to the Court 
requesting witnesses from the Office of the National Counterintelligence Executive (ONCIX), 
the Federal Bureau of Investigation (FBI), and the Department of Homeland Security (DHS) for 
the Article 39(a) session on 25 June 2012. See Defense Motion, dated 18 June 2012. 

On 19 June 2012, the Court denied the defense motion to produce witnesses finding the 
witnesses not relevant and necessary for the Court to rule on the defense's due diligence motion. 
The Court also found the motion to be untimely. See Court Order, dated 19 June 2012. 
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WITNESSES/EVIDENCE 



The prosecution does not request any witnesses or evidence be produced for this motion. 
The prosecution requests that the Court consider the Appellate Exhibit, audio session, and filings 
referenced herein. 



The United States objects to the Court's reconsideration of its ruling that the witnesses are 
not relevant and necessary and that the defense's request was untimely. On 2 June 2012, the 
defense motioned the Court to require the government to provide a diligence statement and, at 
the motions hearing on 6 June 2012, the government requested time to respond to whether the 
government should be required to provide a due diligence statement to the Court. Furthermore, 
after being asked by the Court to provide specific dates on when the government received certain 
information, the government requested to defer answering the Court's questions about timing, 
until the due diligence statement motion was completely litigated. 

On 20 June 2012, the government filed its response to the due diligence motion arguing 
that the Court should not order the government to provide a response, thus potentially making 
this issue moot, or in the alternative the government file a response ex parte. The government 
recognizes, that if after consideration of both parties argument (for which the defense has already 
argued), the Court orders the government to produce a statement, then the government will 
comply with the Court's order. 



The prosecution respectfully requests that the Court deny the defense's motion for 
reconsideration. 



I certify that I served or caused to be served a true copy of the above on Mr. David 
Coombs, Civilian Defense Counsel via electronic mail, on 21 June 2012. 
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